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IN THE

(Etrrmt (Enurt of App^ala
FOR THE NINTH CIRCUIT

ALBERT TIMELL,
Plaintiff in Error

vs.

UNITED STATES OF AMERICA,
Defendant in ErrorJ

BRIEF OF ALBERT TIMELL,

Plaintiff in Error

STATEMENT OF THE CASE

The plaintiff in error, Albert Timell, prosecutes this

Writ of Error from a judgment rendered against him in

the United States District Court for the District of Idaho,

Northern Division, on the 29th day of November, 1924,

Honorable Frank S. Dietrich, iMstrict Judge, in which

judgment the plaintiff in error was fined Two Hundred

(1200.00) Dollars and judgment entered tliat lie be con-

fined in tlie Benewah County Jail for two months. (Tr.

p. 38)

In referring to tlie parties the plaintiff in error will

in this Brief refer to them in the position tliey occupied in
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the Lower Court. United iStates of America will be re-

ferred to as the plaintiff, and Albert Timell will herein-

after be referred to as the defendant.

The defendant was charged by an Information contain-

\n^ three counts as follows:

(1) That on tiie Uih of August, 1924 at Herrick, Ida-

ho, he had in his possession intoxicating liquor.

(2). That on the 14th of August, 1924 at Herrick,

Idaho he sold intoxicating liquors.

(3) That at Herrick, Idalio, on tlie 14th day of Aug-

ust, 1924, he maintained a common nuisance, or place

where intoxicating li(iuors were sold and kept for sale.

Tlie jury found the defendant guilty on tlie first count,

guilty on the second count and not guilty on the third

count. (Tr. p. 37)

The evidence introduced by tlie Government was to

the effect that one John A. Armstrong and one Leo F.

ilracken acting on behalf of tlie United states stopped at

Herrick, Idaho the night of the 13th of August, 1924.

On the morning of the 14tli of August, 1924 the day

was wet and it A\'as raining.

The (lovernment Detectives, Armstrong and Lracken,

found 31r. Timell, the defendant, in a room near the ho-

tel nailing down a floor. The detective, Armstrong, tes-

tified to having said to Mr. Timmell, the defendant, (Tr.

p. ]()) ''Is three any chance to get me a drink, I have been

wet and I believe a driidc would warm my stomach u])."

The defendant according to Ai'iustrong said lie thought he

coubk Tinu'll was gone about an hour when the aliened

])urcliase took place, which consisted of a pint bottle of



3

whiskey for which Anustroiii;- testified ho paid |3.50.

The witness testified that he had been wet the day before

(Tr. p. 17) and that it was raininjj; the day he purchased

tlie alleiied whiskey. Tliat he liad been np the river

fishing- three days and that the transaction took place

on the iiiornini> of tlie 14th of Aui»ust.

The witness, Leo. F. iJracken, corroborates the testi-

mony of Arnistron.u, testifyinj; that he was within liear-

in,u distance and lieard the conversation,

Tlie (U^fendant himself testified that he met ^Ir. IJrack-

en and Mv. Arnistroni>, and saw them on the IStii and

14tli of Aujinst at Herrick. That he was repairing- a

bnilding, i)nttinii in a floor in the dining room. He tes-

tified tliat the witness Armstrong told him tliat he had

been fishing two or three days, was wet and wanted to

know if he could get something to drink. The witness

testified (Tr. p. 21) that he didn't have anything of tliat

kind around the ])lace; tliat Armstrong said he was sick,

had a sick stonmch and had cramps, and that again the

witness told him he couldn't get anything, that he didn't

hnndie it and would have to go elsewhere. The defen-

dant testified that later Armstrong came back, said he

was feeling badly and asked if he didn't know where he

could get something. The defendant told him he didn't

l;now whether he could get some or not, but might if he

was feeling very badly (Tr. p. 22). The witness testified

that Armstrong approached him five or six times, and

the last time the defendant told him if he was feeling that

bad, and was going to die, that he would try and f^ot
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something- for liim but tliat lie didn't know wlietlier lie

could or not (Tr. p. 22). Pursuant to that conversation

the witness purchased for him the pint bottle of whiskey

and that he didn't purchase any other whiskey. Witness

also testified that he would not have got the whiskey for

Armstrong if Armstrong hadn't told him he had stomach

trouble, was wet and needed the whiskey. (Tr. p. 22).

The witness testified that he purchased the bottle of

Whiskey from Bill Bentley for |3.50 and delivered the

same whiskey to Armstrong, a government agent, for ex-

actly the same price that lie paid for it. That he made

no profit on the transaction.

Tlie defendant, also subuiitted the testimony of A. R.

Randall (Tr. p. 24) who testified to liaving heard part of

the conversation ])ct\veen Timell and the detective, Arm-

strong. The witness testified he beard Timell tell him ho

didn't have any whiskey on the place, that he didn't

handle it or have anything to do with it. That Arm-

strong said he was sick, had cramps, had been wet all day

and was wet that morning and asked Timell if be couldn't

f^et him souietbing; that in reply to Armstrong's request

for Avhiskey the witness heard Timell say that if Arm-

strong thought he was sick and was going to die he would

try and get him some ( Tr. pp. 22 and 2.'>). That the

witness didn't say he could get it, but said lie would try

and get it. The witness also testified that he lived on tho

premises and tliat intoxicating li(|U()i's were not handled

there and that Mr. TimelTs reputation for being a peace-

able, law-abiding citizen is good. The witness Randall
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(Tr. p. 25) testified that tlie transaction between Arm-

strouii and Tiniell w as an isolated one and there had not

been nor was drinkinji> allowed on the premises.

By reading the testimony oi' the defendant and his wit-

ness, Kandall (Tr. pp. 21-25), and from the reading of

tlie testimony of the government witnesses, Bracken and

Armstrong, the following facts are apparent.

(1) That Bracken and Armstrong went to Herrick for

the purpose of purchasing intoxicating liquors and arrest-

ing and prosecuting the seller.

(2) Tliat they did not have any evidence that Timell

was luTudling whiskey.

(3) Tliat tlie transaction between the defendant and

Armstrong was an isolated transaction, and one that was

performed as an act of accommodation at the request, so-

licitation and instigation of Armstrong.

(4) Tliat Timell acted onlj^ as a messenger or agent

for Armstrong.

As to whether or not there was any profit made on the

transaction the government attempts to draw the infer-

ence that the whiskey was sold for more than it was pur-

chased. There is no direct evidence on this proposition,

except the evidence of the defendant, who testified that he

delivered the bottle of whiskey to Armstrong for the same

amount that he paid for it himself.

ASSKJNMENTS OP ERROR
1. The Court erred in giving the following instruction

to the jury: "Upon the other hand, if the Deputy Sher-

iff Armstrong simply suggested that he was wet and a
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drink of whiskey or bottle of whiskey might warm up his

stomach or make liim feel better, or something of that

kind, that would be witliin liis rights and you can pro-

perly convict," for the reason that said instruction is

against the law and the circumstances set forth in said

instruction constitute entrapment such as would warrant

the jury in acquitting defendant.

2. The Court erred in refusing to give Instruction No.

1 requested by defendant, wliich is as follows: "The de-

fendant is charged by the iuformation in this case of a

sale of intoxicating liquor to one John Armstrong. The

witness Bracken at the time of the alleged offense was

General Prohibition Agent of tlie United States for the

Seventeenth District, and the witness Armstrong was act-

ing as a Deput}^ and under instructions of said Prohil)i-

tion Agent, Bracken.

It appears from the evidence that Bracken and Arm-

strong went to Herrick, Idalio, for the purpose of de-

tecting violators of the prohibition law.

It fiirtlier appears from the evidence that the witness

Armstrong asked the defendant in tlie action to sell him

a bottle of wliiskey."

o. Tlie Court erred in refusing to give Instruction No.

2 requested by defendant, wliich is as follows: "If you

believe from tlse evidence (liat the witness Armstrong

asked the defendant to get liim a bottle of wliiskey, or sell

him a bottle of whiskey, and that tlie defendant informed

Armstrong that lie wns not handling it and not s(>lling

it, and tliat the witness Armstrong then encouraged the
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defendant to .,> an<l )>ny l.in. a bottle as an aeeommoda-

tion and be.au.e the witness Armstrong was wet and

,,,,,,,,,dn. of stonuu-1. tronble; and that offense was

,,,;d,t on bv the indneen,ents and eneonragenient of

Vrn.strono or r>raeken, and witbont such encouragement

,nd indn<-ements wonb-1 not have been comnutted, then I

i,.trnct yon that the defendant cannot be convicted.

I>e"ovs are permissibk^ to entrap criminals, but not to

create then.; and are pern.issible to catch law violators,

hut not to ensnare ov entrap hnv-abiding citizens in an

unconscious offense. If the government agents encour-

aoed and induced the commission of the crime, and you

l^elieve that tlie crime would not have otlierwise been com-

,mtted without such inducement and encouragement, then

the <lefendant should be acquitted.'^ for the reason

ti.nt said instruction correctly states the law is applicable

to tlie evidence introduced in said cause, and is not cov-

ered by an.y instruction of the court.

4. The (^uirt erred in refusing io give Instruction No.

3 requested ]»y defendant, which is as follows: "If you

ludieve from the evidence tl'.at the defendant Timell acted

as the agent of the purcliaser Armstrong, and simply acted

as a messenger in the purchase of whiskey, which as such

messenger or agent he delivered to said Armstrong; and

if you further believe that the defendant was not pecun-

iarily interested in the transaction and did such act as an

accommodation and without any profit to himself, then

I instruct you that the defendant Timell was a pur-

cliaser of intoxicating liiiuor and not a seller, and should
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be acquitted. One avIio acts simply as the agent of an-

other in the purchase of intoxicating liquor, and as such

agent delivers such whiskey so purchased to his princi-

pal, such act does not constitute a sale of intoxicating

liquor Avithin the meaning of the prohibition law," for

the reason that said instruction correctly states the law

and is applicable to the testimony introduc^dd in said cause,

and such testimony shows that defendant Timell was a

purchaser of intoxicating liquor as an agent for anotlier,

and not a seller, and said instruction is not covered else-

wliere in the instructions given by the court.

5. The Court erred in refusing to give Instruction No.

4 requested by defendant, which is as follows: "The de-

fendant is charged witJi selling intoxicating liquor, towit

moonshine whiskey to an officer of the United States gov-

ernment. The defendant claims tliat he was entrapped

into delivering whiskey through tlie instigation of such

government officers, and tliat the whiskey would not

have been sold at all, and the Avhiskey would not have

been delivered at all or sold at all, if it had not been for

the importunities and false statements made by the offi-

cials and detectives then at Oalder or Herrick, Idaho.

Such statements and such importunities being for tlie

purpose of entrapping him to tlie commission of a crime;

in this connection I charge you tliat if you believe from

the evidence that the defendant was induced by the im-

portunities and false statements of the government agents

to violate the law, and tliat through the instigation of

Armstrong and Bracken, the defendant was induced to
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deliver Armstrong ;i bottle of whiskey, and that he would
not have otherwise liave violated the law; then you should
return a verdict of not guilty, as it is the policy of the
United States not to uphold a conviction where the of-

fense was comuiitted througli tlie instigation and impor-
tunities or socilitations of government officials; and
whcih offense witliout sucli importunities, en-

couragement and solicitations would not have been com-
mitted," for the reason tliat said instruction correctly

states the law, is applicable to tlie testimony given in tlie

cause and is not covered by the instructions given by the
Court.

6. The Court erred in refusing to give Instruction No.
5 as requested by defendant, which is as follows : "If you
believe from the evidence that Armstrong and Bracken
went to tiie defendant and induced him by importunities
and solicitations and encouragement to give Armstrong
a bottle of whiskey, purcliased for that purpose and with
the statements of Armstrong that he was sick, or wet,
or needed the whiskey; if Jie did make such importunities
and false statements and same were made by such offi-
cials for the purpose of inducing the commission of a
crime, which otherwise would not have been committed-
and you further believe that defendant without such soli-
citations and in>portunities and statements would not
l.ave violated tlie law; then it is your duty to acquit
h.m, for tlie reason that the Federal Courts do not up-
hold convictions for offense committed through the insti-
gation and solicitations of government agents. The
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Cue^tiou of whetl,or or >,ot the crin.e wa. so ^olU-ited and

: la to Uave been eonunittea i. one of fact on w.uc

:„ n.„st pa.r for tUe~ that saM in«n
^

.eoordiug to la.v, is applicable to tl.e testimony xntroduc

ZZ sam cause and not snffieient,- covere<l by any ,n-

struction s"en by tlie Com't.

T The SConrt erred in refusing to ,ive Instrnction No.

e eonested by defendant, .Uicb is as foUo.s: "Wl.re

officers bave incited a person to ..on,n,,t the crune .bar.-

J and mred bin, on wit., the purpose of arrest.n, 1.

r 'i s perfonnance; the law does not authorize a ver

Z J^r for the reason that said instrnct.on correcUy

, :« nnnlicable to the facts in this case, and

states the law, is appi«ai>ie

i, not covered elsewhere in ti,e Courfs Instruct.ons.

VRtUMENT AND AUTHOIUTIBS

I, i. the 'contention of the defendant, that the anestion

„, .,,ether or not the defendant, Tin,e,l, was nnlawrnUy

1tpped into the couunis.ion of the crime by the .o.

"lent agents for the purpose of prosecnt.n, b,n„ and

the question of whether or not lu- a, ted as t.

or messenger of Ai.ustron, in the purcl asm..

1 r.nf ns tlie seller of the same, are que.

ino liquors, and not as uic mi

1;. tit should have been snb.nitted to the ,ury^^an. th.

;f,- +r^ mqs on sne 1
questions,

nirv oiven an opportunity to pa^s

•'

Mlie eonelusion of t.e ease t.e defendant requested

,.: .onrt to .ive six several instructions on the propose

1 .^entrapment, ann a.ene.. Tliese requested mstnn--

^

, , ,,..,s T>-3(> of the transeript, and it is

tions are shown at pa,aes o^ ou

... .hnt mieh instructions correctly

the defendant's position that such
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interpret tlie \a^y, and are instructions wliicli are appli-

cable to the facts; tliat tlie question of entrapment op

agenc}', or both ^Ye^e iiuestions that the jury had the

right to pass on, and the refusal to give such instructions

was and is reversible error.

Tliat instruction No. 2 (Tr. p. 33), instruction No. 4

(Tr. p. 31), instruction No. 5 (Tr. p. 35) and instruction

No. C) (Tr. p. 3()) are correct statements of the law. We
cite the Honorable Court to tlic following authorities:

If) C. J. page 90,

.Sfrr«? Wyck vs. United Sftates, 240 Fed. 60;

United States vs. Ileahj, 202 Fed. 349;
United States vs. Adams, 59 Fed. 674;
Peterson vs. United, States, 155 Fed. 433.

This Court has lieretofore held in Peterson vs. United

States, 155 Fed. 433, that where officers induce the com-

mission of the crime, or there is testimony to show that

the officers induced and encouraged the crime for the

purpose of prosecuting tlie perpetrator; tliat the Jury has

a riglit to pass on tlie question of whether or not such was

the fact and if found to be the fact, the defendant should

be acquitted.

That instruction No. 3 is a correct exposition of the

lavr and applicable to the facts. We cite the Court to the

following cases

:

In American Annotated Cases, 1912 C. at page 633,

the author lays down the following rule:

"The greater weight of authority is to the effect

that one wiio acts as the agent or messenger of an-
other in the purchasing of intoxicating liquor is not
guilty of making a sale of liquors within the mean-
ing of the Prohibition Statutes."
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A long list of cases are cited to sustain this view and

the doctrine appears to be supported by the following-

states: Connecticut, Florida, (leorgia, Illinois, Iowa,

Kansas, Kentucky, ^linnesota, Missouri, Pennsylvania

and Texas.

In the case of State vs. Ito, 114 :Minn., 420, 131 N. W.

page 4G9, the court uses tlie following language:

"One who acts in good faith as the agent or mess-
enger only in the purchasing of intoxicating liquor is

not himself guilty of the unlawful sale thereof.''

Of course, if the doctrine of agency Avas simply a sub-

terfuge, the deliverer of the whiskey would himself be

a seller and guilty within tlie law.

The facts in tlie case now before the Court conclusively

show

:

That the defendant had no intoxicating liquors for sale

or otherwise; tliat it was necessary for him to leave tlie

jilace for tlie purpose of getting some; that he was gone

approximately an hour; that he secured the whiskey from

one Bentley; that lie delivered the same bottle that he

purchased from Uentley, and except l>y innuendo the tes-

timony also is undisputed to the effect that the defen-

dant secured only the price that he himself had paid

for the whiskey.

In this case the whiskey was purchased by the defen-

dant from r>ill lientley for the government agent and

clearly couies within the doctrine of the law, and the

fact that the defendant delivered the whiskey to Arm-

strong docs not make him a seller, but makes him the
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ai^eiit of the biiver and lie is himself a buyer of the whis-

key, not a seller.

In the ease of United States vs. Lynch, 25G F. 983, the

doctrine is laid down as follows

:

"A defendant cannot be convicted of a crime
Viiiich was provoked and induced by a Government
officer or ajient, and which otherwise would not

have been committed."

"The government is estopped from prosecuting a

defendant for offering a bribe to secure a government
contract for his firm, on the ground that the offer

was induced by an Army Officer at the instance of

tlie Military Intellectual Department for the purpose
of entrapment." United States vs. Lvnch, 256 F.

983.

"The government cannot maintain an indictment
against a defendant for selling liquor to an Indian
in violation of law when b^^ its own conduct through
its agents it misleads him into believing the act was
lawful." Veoves vs. United States, 249 F. 191.

"^Vhere officers of the law incite a person to com-
mit the crime charged and lured him on to its con-

summation for the purpose of arresting him, the

law will not authorize a verdict of guilty." Sam
Wyck vs. United States, 210, F. 60.

"Where officers have incited a person to commit
the crime charged and lured him on with the purpose
of arresting him in its commission the law will not
authorize a verdict of guilty." Peterson vs. United
States, 255 F. 433.

"A defendant cannot be convicted of a crime which
h3 was incited and induced to commit by a govern-

ment officer for an entrapment." United States vs.

Echols, 253 F. 862.

"If the defendant had no intention of committing
a crime and was induced to do so by the officers he
cannot be convicted on tlie evidence so obtained."
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United States vs. Certain quantities of intoxieatinj?
liquors, 290, F. 824.

"Where the defense in a criminal case is entrap-
ment and the evidence consists of testimony by offi-

cers joining with defendants for the alleged pur-
pose of detecting their crime to warrant a conviction,
they must have had reasonable suspicion that the de-
fendants were engaged in the commission of a crime
or were about to be so engaged, or the original sug-
gestion or initiative must have come from the perpe-
trators.'' 290 F. 824.

"A person entrapped into the commission of a
wrongful act without any original criminal design on
his part, and without any attempt to carry out a
criminal purpose of his own conception does not
thereby become guilty of a crime." State vs. Mantis
(Idaho) 187 Pac. 208.

"Prosecution for pandering where detective per-

suaded defendant to commit the crime which he
would not otherwise have committed for the purpose
of convicting him, a conviction will not be upheld."
State vs. .UL-(%)rnisli, 210 Pac. ()37.

"Where government officers induce tlie accused to

commit the crime not contemplated by tliem, tlie

conviction was contrarj^ to public policy." Woo Wai
vs. United States, 223 F. 412.

In the case at I'ar there is no testimony wliatsoever

tliat tlie government detectives had any intimation that

the defendant was engaged in the bootlegging business.

There was no evidence to show tliat they had a reason to

suspicion liim. A search of the ])remises made by tlie

government agents under a search warrant at a time when

tlie defcMidaiit had no reason to h<'lieve the i)remises would

))e searclicd tailed to disclose the presence of any intoxi-

cating ii(|Uors whatsoever. (See Tr. of testimony of Leo.

F. P.racken, p. 37).
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It is further apparent from the record that the defen-

dant on the uiorninii in (juestion was eni^aj^ed in a law-

ful husiness, was in fact inindin<> his own business, engag-

ed in the ini])roveiiient of his property, and the undis-

])uted facts sliow tliat in order to obtain the whiske}^ it

was necessary for lie liiniself to buy the whiskey from one

r.ill r»entley.

The doctrine of govei-nment agents detecting one sus-

l)ici()ned or supposed to be committing the crime, or en-

gaged in tlie li(iuor business does not apply in this case.

The testimony shows that the transaction was an isolated

and single transaction and made for the accommodation

of a supposed guest and only on the importunities and so-

licitations of such guest, that he was sick, had stomach

trouble, vras wet jsnd needed the whiskey.

We respectfully submit further the doctrine of agency

applies; that where the defendant was unlawfully entrap-

ped into tlie supposed commission of a crime which other-

wise would not have been committed, that on grounds of

public policy tlie conviction should be reversed, and the

defendant discharged.

In the alternative we respectfully submit that the de-

fondant is entitled to a new trial.

Kespectfully submitted,

W. r.. 3,lcFxVRLAND,

Coeur d'Alene, Idaho,

W. I). KEETON,

f^t. diaries, Idaho.

Attorneys for tlie Plaintiff in Error.




